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| FOREWORD 


On August 17th, 1929, the Registrar of the Combines Investiga- 
tion Act at Ottawa issued a notice to various organizations con- 
scted with the motion picture industry informing them that an 
ication had been made under Section 11 of the Act for an 
stigation into an alleged combine which was said to be detri- 
ntal to and against the public interest. Section 11 of the Act 
ds as follows: 


at “Any six persons, British subjects, resident in Canada, of the full age of twenty-one 

t— years, who are of the opinion that a combine exists, or is being formed, may apply 
in writing to the Registrar for an investigation of such alleged combine, and shall 
place before the Registrar the evidence on which such opinion is based.” 


The Registrar visited the offices of Famous Players Canadian 
i Corporation and the film distributing organizations during the 
) _ course of the next few months and made a report to the Minister of 
Labour at Ottawa that there was sufficient evidence to justify an 
- investigation of the alleged combine. 


On September 28rd, 1930, the Governor-General in Council 
- issued an order reciting the foregoing events and appointing Peter 
White Esq., K.C. of the City of Toronto, a Commissioner under the 


“ee 


_-__, Act to make an investigation of the said combine. This investiga- 

tion was duly made during the latter part of 1930 and the early 
months of 1931. On June 29th, 1931, Mr. White presented his 
report to the Minister of Labour and it was ew! published as a 


epartmental blue book. 


This report was then referred to the Attorney-General of 

Ontario for such action as he deemed necessary and advisable. . He 

appointed Mr. R. H. Greer, K.C. and Mr. I. H. Humphries, K.C. to 

- examine the White report and make a recommendation thereon 
Their recommendation was to the effect that a prosecution should 
be proceeded with. Indictments were then framed against three 
persons individually and some fifteen companies. 


case came to trial before Mr. Justice Garrow in the 
upreme Court of Ontario, sitting without jury at the election of 
lof-~4-ats. The hearings began on January 25th, 1932 and 
xced on February 13th, 1932. 
Ir. Juztice Garrow delivered a verbal judgment on March 7th, 
193 ana fc:!owed this a few days later with his written judgment. 
ag .c,..nted on the following pages. 
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I. 
DETAILS OF THE INDICTMENT 


This is a prosecution instituted at the instance of the Attorney- 
General of this Province under The Combines Investigation Act, 
R.S.C. cap. 26, and also under Sec. 498 of the Criminal Code. 


The indictment charges 15 corporations and 83 individuals with 
the matters complained of, but as to one of the corporations, viz. 
Tiffany Productions of Canada, Limited, that corporate body was 
not served and is not proceeded against here. 


The indictment contains three counts. The first count is to 
the following effect: that Famous Players Canadian Corporation, 
Limited, and all the other corporations and individuals charged, 
in the years 1924 to 1930 inclusive at the City of Toronto and else- 
where in the Province of Ontario unlawfully were parties to or privy 
to or knowingly assisted in the formation or operation of a combine 
which has operated or was likely to operate to the detriment or 
against the interests of the public, to wit, producers, consumers or 
others and which resulted from an actual or tacit contract, agree- 
ment, arrangement or combination between themselves and with 
one another and with upwards of 100 other corporations and 
individuals named, and which had or was designed to have the effect 
of preventing or lessening competition in or substantially controll- 
ing within Ontario or generally the purchase, barter, sale or supply 
of positive proofs or films of moving pictures or talking films con- 
trary to The Combines Investigation Act. 


The second count charges that the accused did unlawfully con- 
spire, combine, agree or arrange together and with one another or 
with the same hundred odd corporations that were not charged, to 
unduly prevent or lessen competition in the purchase, barter, sale 
or supply of articles or commodities which may be the subjects of 
trade or commerce to wit, positive proofs or films of moving pictures 
or talking films contrary to the Criminal Code, sec. 498, 
sub-sec.1(d). 


Third count charges that the accused did unlawfully conspire, 
combine, agree or arrange together and with one another or with 
the same hundred odd corporations that were not charged to unduly 
prevent or lessen competition in the purchase, barter, sale or supply 
of articles or commodities which may be the subjects of trade or 
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commerce to wit, positive proofs or films of moving pictures or 
talking films contrary to the Criminal Code, sec. 498, sub-sec, 1(a). 

As indicated the first count is a charge under the Combines 
Act and is evidently laid with a view to establishing as the founda- 
tion of the charge the existence of a combine as defined by Clauses 
(1) (c) (v) of Sec. 2 of The Combines Investigation Act, the 
language used in the count being almost identical with the language 
of these three clauses. The other two counts are both laid under 
Section 498 of The Criminal Code. 

Both under the Code and under the Act the accused in a case 
of this kind are given the right to elect to be tried without a jury, 
and at the opening of the trial counsel for some of the accused took 
the position that they should not be called upon to make one election 
in respect of all three counts since they might conceivably desire to 
elect differently in respect of the count laid under the Act from their 
choice as to the counts laid under the Code, and it was contended 
that the Crown should elect whether or not it would proceed under 
all the counts before the accused were required to elect as to how 
they should be tried. It not appearing that any of the accused 
definitely stated that he or it desired to elect trial by jury under 
one of the counts and trial by myself without a jury under the 
others, I declined to do as the accused Suggested and required them 
to elect on the indictment as it stood. Whereupon all the accused, 
without prejudice to the objection taken by all of them, elected to 
be tried by me without the intervention of a jury, and the trial 
thereupon proceeded in that manner. 

The moving picture industry is, of course, a growth of com- 
paratively recent years and has assumed enormous proportions and 
has become very highly specialized. Those concerned in the 
industry may be divided into the producer who makes and owns 
the pictures and the copyright in respect of it and of which the film 
's the reproduction, the distributor who is a kind of middle-man 
engaged in selling to the theatre owner the right to produce for a 
limited period of time the films handled by him and obtained by 
uae the producers, and the exhibitor who is the owner or 

of one or more theatres engaged in exhibiting to the public 

the finished Picture, 
ee the Corporations charged Famous Players Canadian 
ration, Limited, and B. & F. Theatres Limited, Theatre Hold- 
aa Corporations Limited, and Premier Operating Company, 
Imited are exhibitors and are the owners or lessees or otherwise 
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interested in a large number of theatres throughout Canada, 
Famous Players being interested in one way or another in about 
200 theatres, although actually doing the booking for only about 
100. 


All the other corporations charged except Motion Picture 
Distributors and Exhibitors of Canada, are distributors, and as 
stated are engaged in selling throughout Canada to their customers, 
the exhibitors, the right to exhibit to the public the various pictures 
handled by them. 


As to Motion Picture Distributors and Exhibitors of Canada, 
it is neither a producer, a distributor nor an exhibitor, but occupies 
a somewhat peculiar position and is closely in touch with the whole 
industry in Canada and more particularly with the exhibitors and 
distributors. It was incorporated by letters patent from the 
Dominion of Canada on the 12th of November, 1924, and its Charter 
indicates that the object of its incorporations was “to promote and 
conserve the common interests of those engaged in the motion 
picture industry in Canada by establishing and maintaining the 
highest possible moral and artistic standards in motion picture 
production by developing the educational as well as the entertain- 
ment value and the general usefulness of the motion picture by 
diffusing actual and reliable information with reference to the 
industry by reforming abuses relative to the industry by securing 
freedom from unjust and unlawful exactions and by other lawful 
and proper means”. Col. John A. Cooper has throughout been the 
president of this corporation. 


Membership of this association is divided into six classes. 
Class A consisting of distributors of motion pictures; Class B con- 
sisting of exhibitors of motion pictures; Class C consisting of 
producers of motion pictures; Class D consisting of individuals 
nominated by members of Class A; Class E consisting of individuals 
nominated by members of Class B and Class C; Class F consisting of 
other individuals. No limitation is placed on the number of mem- 
bers of any class. 

The individuals charged are N. L. Nathanson who was a 
director and the general manager of Famous Players from 1920 to 
1929. Samuel Bloom and Irving Samuel Fine who began I under- 
stand in a small way as partners in respect of certain theatres but 
who increased their holdings and were subsequently incorporated as 
B. & F. Limited one of the corporate bodies charged. 
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There are released in Canada each year some 450 feature 
pictures of each of which there may be from one to ten films in 
circulation throughout the Dominion. There are upwards of 1100 
theatres in Canada large and small, engaged in the Moving picture 
business. The pictures are almost without exception, although a 
few come in from England, produced in the United States, and for 
practically every producer there is a corresponding distributor in 
Canada engaged in marketing the product of that particular 
producer. 


As stated Famous Players owns or operates or is interested in 
or books for a large number of theatres, undoubtedly more than 
any other individual exhibitor. Exhibit 2 indicates the extent of 
its interests in various theatres. Exhibit 3 is an agreement between 
Famous Players and Bloom and Fine, dated 8th December, 1926, 
and exhibit 4 is a subsequent agreement dated 24 March, 1928, 
between B. & F. Theatres Limited and Famous Players. Apparently 
the booking done in respect of these theatres was under the control 
of Famous Players. As stated Famous Players booked for about 
100 theatres including The B. & F. Theatres and others. 


The trial occupied three weeks and many witnesses were ex- 
amined, some at great length and numerous exhibits were filed. 
The case was most ably argued and many authorities were referred 
to, all of which I have examined. Several points were argued of 
great importance, such as for instance whether either the Code 
or the Combines Act can be held to apply to a combine (assuming 
one to exist) relating to the supply of film, the contention being that 
the right to produce for a limited time the photographic reproduc- 
tion of what is essentially a theatrical performance, and is itself 
a subject of copyright, is not and cannot be a dealing in any article 
or commodity which may be the Subject of trade or commerce under 
the Code, and similarly since the words “otherwise—injuring trade 
L. commerce” in See. 2 (e) (vi) of the Combines Act relate back 
to the preceding clauses, a combine under that Act must be- shown 
to relate to matters which can be properly regarded as the subject 


of trade and commerce and the ‘supply’ (v) of film cannot be so 
regarded. 


As to this point I would refer to the recent judgment of Mr. 
Justice Raney in The King v. Alexander et al (which I have not as 


yet seen reported) in which he held that ‘supply’ might relate to 
anything whatever. 


Many other matters were discussed to all of which I should be 
obliged to give very careful attention if I should find the main 
question of fact here involved to be established in favour of the 
Crown’s contention, and that question, I think, so far as the 
Combines Act is concerned, is this. Has the evidence established 
that there existed during the years mentioned between the accused, 
or some of them, an actual or tacit agreement entered into within 
this Province which had or was designed to have the effect of 
preventing or lessening competition in or substantially controlling 
within Ontario or generally the purchase, barter, sale or supply of 
film? If that question is answered in the negative then it is scarcely 
necessary to enquire whether such an agreement existed to unduly 
prevent or lessen competition (Count 2), or to unduly limit the 
facilities for supplying or dealing in film (Count 3). 

So also, if it is answered in the negative, it becomes 
unnecessary to enquire what the effect on the public was of that 
which the evidence disclosed, whether it was to their detriment or 
against their interest and who are the public to be considered. 


II. 
EVIDENCE OF ARTHUR COHEN 


I proceed to give the substance of the oral evidence called on 
behalf of the Crown. None was submitted by the accused or any 
of them. 

Among the earlier witnesses called by the Crown were Arthur 
Cohen, the managing director of Famous Players and John A. 
Cooper, already referred to as the President of Motion Picture 
Distributors and Exhibitors of Canada, and as their evidence is 
important it will be necessary to dea] somewhat at length with what 
was said by each of them. 

Cohen stated that Famous Players was organized about the 
year 1920, and Exhibit 1 is its minute book which contains a copy 
of the letters patent. 

Cohen explained that Robson is the Eastern Division supervisor 
of the company; Bragg its secretary-treasurer; Geering, Chief 
Auditor; Sedgwick, Eastern Division Manager and the names of 


those men appear frequently in ex. 2 as directors of various sub- 


sidiaries, they each holding one qualifying share endorsed in blank, 
and held by Famous Players. They were employees and not 
directors of Famous Players. 


Famous Players owns 100% Paramount Theatres anq the 
latter owns subsidiaries of its own. 

As already indicated there are agreements between Famous 
Players and B. & F. Theatres Ltd. indicating the connection 
between these two corporations. 

Ex. No, 7 is an agreement between Famous Players and the 
Fox Film Company. 

The witness explained the different kinds of booking. There 
Is pre-season contracting by which an exhibitor contracts in writ- 
ing for a certain number of pictures to be produced by the pur- 
chaser, for the ensuing season which begins in the month of 
September. Then there is booking in the middle of the Season for 
a specific picture called special booking and spot booking used with 
reference to contracts for one or only a few pictures, and having 
more or less the idea of emergency booking to fill up gaps or meet 
sudden unexpected wants. 

The witness was an officer of Regal Films Limited one of the 
accused at the same time that he was with Famous Players, 
although this dual position did not continue. He also said that in 
1928 he bought an interest in Columbia another of the accused, and 
turned it over to his wife. He himself became a member of the 
Motion Picture Distributors and Exhibitors of Canada in 1925, at 
its inception, and he stated that there were 20 members of Famous 
Players represented in that organization. In March, 1929, Cohen 
resigned membership of the M.P.D. & E. 

The witness also explained the meaning of an expression which 
is used frequently throughout, namely, “protection”. This, it was 
explained, is the amount of time which the parties agree shall 
elapse between the end of the ‘run’ of a specified Picture in a first- 
run theatre, and the beginning of the ‘run’ of the same picture in 
the same district or locality in a subsequent run theatre. This time 
Is arrived at by contract between the parties, and the Crown asserts 
that the exercise of this right of protection which is almost 
universally conceded as being proper in itself, has been so extended 
as to operate detrimentally to many of the Independent theatre 
owners. It may be explained that Independent theatre owners are 
all those who are not members of or affiliated with Famous Players. 

Cohen explained that from his point of view the benefit of 
Protection to the producer of the picture is that only in that way 
can he obtain revenue Sufficient to enable him to produce the class 
of picture that is now being produced, and that a series of first-run 
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theatres is necessary for this purpose. First-run theatres in 
Toronto to the number of four, are operated by Famous Players— 
Tivoli, Up-Town, Imperial] and Sheas, and this organization also 
has in Toronto in all, between 25 and 80 theatres. 

In Toronto the price of admission at first-run theatres is about 
25c from 11 to 1 p.m., 35c to 6 o’clock, and in the evening 65c 
including 5c tax. 

Loews, which is an independent first-run theatre charges ad- 
mission of 60c in the evening. 

The witness explained and it was not denied, that there is a 
great oversupply of pictures in Canada. There are, as a rule, 
between 400 and 450 feature pictures released and brought into 
Canada each year, of which as already stated, there may be from 
1 to 10 films and there are somewhere about 1,000 or 1,100 theatres. 


The subsequent run exhibitor has the advantage of the adver- 
tising done by the first-run theatre, and it is Cohen’s view that 
were it not for the price paid for the picture by the first-run 
theatres, the second run theatre or smaller theatres could not hope 
to get the pictures at the price he now pays for them, and the 
public is in the position of being able to choose between paying the 
somewhat higher price at the first-run theatre or waiting for a 
longer or a shorter period and seeing the same picture at a cheaper 
house, and paying a smaller admission to see it. 

Protection, it should be explained, applies only to feature pic- 
tures, and not to “short subjects” as they are called. 

On cross-examination this witness said that with a few excep- 
tions, there is a distributor in Canada for each producer; that 
Famous Players does not by any means have contracts at all times 
with all the distributors, nor has it any control whatever over the 
duplicate copies of films as to one of which it may have a first-run 
contract, except of course in regard to its own districts, so that the 
same picture may be playing first-run in three or four different 
districts at the same time by different exhibitors, although I have 
no doubt that with Famous Players’ large organization this would 
not be likely to happen in such a way as to be detrimental to the 
interest of Famous Players. 

The witness also stated that with reference to the conditions 
leading up to the adoption of the standard form of contract, a 
matter with which the Crown is greatly concerned in this prosecu- 
tion, prior to its adoption, if it was formally adopted, each exchange, 
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that is to say each distributor was having constant difficulty with 
exhibitors regarding the showing of the pictures they had con- 
tracted for. In some cases as much as 40% of unplayed business 
was found to exist at the end of the theatrical year. Law suits 
followed. Different exhibitors had different forms of contract, and 
much confusion resulted, and much loss to all parties concerned, 
The witness explained that the use of the standard form of contract 
does not by any means mean that there are fixed prices or fixed 
periods of protection or fixed periods of time within which the 
pictures must be played. All these and other matters are left to 
be arranged by bargaining between the individual distributor and 
the exhibitor, and I think it must be taken as established upon 
the evidence, that there is competition for business between all 
distributors. 

As an illustration of the amount sometimes paid by first-run 
theatres, it was stated that $10,000 had been paid recently for one 
picture, and $7,000 for another for a three-weeks run in the Tivoli 
Theatre in Toronto. This latter picture, by the way, was before it 
became known as a success purchased by another witness called by 
the Crown for $30. for a two day presentation. 


Cohen explained that to the best of his knowledge about 70% 
of the entire revenue so’ far as the producer is concerned, comes 
from the first-run theatres, and that from their (i.e. the producers) 
point of view it is necessary in order to keep their business operat- 
ing, to get as much as possible out of the picture at the earliest 
Possible date. He also explained that usually his company con- 
tracted on what is called a percentage basis, although it is not their 
own choice to do so, since this necessitates disclosing to the dis- 
tributor the amount of business done from day to day. 


He also indicated that last year the attendance at their theatres 
in Canada was 48,000,000 persons; the preceding year it had been 
55,000,000. He gave the profits earned and stated that a reduction 
of de per person in the price of admission would result in turning 
their substantial profit into a considerable loss. So that it would 
appear that insofar as the prices being paid by the public are con- 
cerned, not much by way of complaint can be said. 
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III. 
EVIDENCE OF JOHN A. COOPER 


John A. Cooper, the President of Motion Picture Distributors 
and Exhibitors of Canada, stated that he became President on the 
8th December, 1924, and had been ever since. 


Any individual exhibitor could, he said, have become a member 
but as a matter of fact the only individual members were some 
20 odd of the Famous Players Association. 

I have already referred to the objects of the Association as 
indicated by its charter, and the witness indicated that these were 
the objects carried out by the efforts of himself and his associates, 
and that its functions were to look after matters of joint interest 
to the distributors and exhibitors. 

He was taken over many matters referred to over and over 
again by other witnesses, particularly with reference to the 
standard form of contract, the arbitration rules, the loca] dis- 
tributors’ Film Boards, and the Credit Committee Rules. 


He explained that Canadian Educational Films were members 


7. of the Association part of the time although counsel for this 


accused points out that there is no evidence that an application for 
membership was ever signed by it. He, Cooper, also says that 
Canadian Universal, Famous Lasky and Fox Films were members 
throughout as was also Regal Films, that R.K.O., United Artists 


'. and Vitagraph Limited were members part of the time, and that 
\ Columbia Pictures and Tiffany Productions.were never members. 


There were, throughout the years covered by the charges, 
three different forms of so-called standard contract in vogue, and 
each of them I think is in as an exhibit. The final form of contract 
lasted until May of 1930, when a new form was adopted. The con- 
tract is a most elaborate one, and it was obviously desirable, I 
should say, particularly from the exhibitor’s stand-point, that there 
should be adopted some form which he could recognize at a glance 
was the form in use throughout Canada, and this is indicated in 
prominent words at the head of each contract. 

Cooper explained the operation of the Film Boards of Trade 
which are local managers associations, one operating in each of the 
six sections into which Canada for the purpose of the industry is 
divided. These boards of Trade were financially assisted from 
time to time by the Cooper organization. 
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Cooper denied that either he or the organization of which he ig 
the head had any control whatever over the Boards of Arbitrators 
dealing from time to time with disputes arising out of contracts 
between exhibitors and distributors. 

He also said that the Credit Comniittee rules were adopted by 
the Films Boards and had nothing to do with his company. 

Speaking of a minute contained in Exhibit 9A, page 39, as to 
minimum admission fee, the witness stated that this resolution was 
passed really at the request of exhibitors who desired that a 
minimum admission fee be insisted upon and that those prices be 
maintained against a price cutting competition that was in opera- 
tion at the time. 

The Credit Committee was a committee of the individual Film 
Board and had to do with the standing of exhibitors and with 
Inquiries as to their financial ability to carry out their contracts, 
and with seeing that upon transfers of theatres from one to another 
the right of distributors in respect of contracts already entered into 
for the production of pictures were protected. 


Cooper also explained that from 20 to 25% of the films brought 
into Canada are independent entirely of those connected with his 
organization. 

On cross-examination the witness said that prior to their 
organization coming into being there were local distributor 
organizations in each of the six centres referred to, composed of 
branch managers of exchanges at those points. There were also 
other exhibitor organizations in addition to these, in Quebec and 
_ elsewhere. 

He stated also that his company always had worked in close 

connection with theatre owner organizations and still continues to 
do so, and that the relationship between them and his company was 
a friendly one, his own efforts being directed, so he said, to a large 
extent, to the improvement of conditions between distributors and 
exhibitors, 
As to the Class E. members they rarely, if ever, attended 
tings except a few occasionally at annual meetings and they 
y attended directors meetings when something in which they 
were directly concerned came up. 

He regarded the most im 
was concerned as bein 

With reference to 
plained that prior the 


mee 
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portant work in which his company 
& work in connection with censorship. 

the adoption of the standard contract he ex- 
reto each distributor had his own form of 
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contract and a great deal of diversity between them existed result- 
Ing in much confusion. A few had arbitration clauses, others had 
none and in his opinion it seemed desirable to standardize the 
form of contract. Copies of the proposed contracts were sent to lead- 
ing exhibitors in Canada and only one objection was taken and that 
upon a minor point. All the details of the standard contract were 
discussed in the trade papers prior to its recommendation and 
Cooper himself says he discussed it in great detail with exhibitors, 
and not one of them objected to it in principle. No by-law or 
resolution in his company ever imposed a standard contract as a 
Sine qua non. Its use was merely strongly recommended and he 
Says it was in fact only gradually adopted, and the form itself as 
such contained no provision relating to price, period of protection, 
etc., those matters being left to bargaining between the individual 
distributor and exhibitor. 


The association he said had nothing to do with any feature of 
selling policy. With ten members all keen competitors it was, in 
his opinion, and in the opinion of all of them best to leave that 
question alone. 


In the early days the witness stated that over-buying pictures 
by exhibitors was the greatest difficulty with which distributors had 
to contend, and it would appear that this difficulty has not yet 
entirely been overcome. 


From time to time changes were made in the standard form of 
contract as suggestions were received. Before these changes were 
adopted they were sent out to every important exhibitors’ associa- 
tion in Canada, and an advertisement was published in the Moving 
Picture Digest. No objection was received as a result of this 


’ advertisement. 


As to the arbitration clauses in the contract and their opera- 
tion, the witness said that his organization received statistics as to 
the arbitrations and their results, but he had, as already stated, 
nothing directly to do with them, and he did not himself read five 
per cent of these reports. 

One of the rules recommended that so far as possible, 
difficulties be settled without arbitration, and he stated that in five 
years and out of a total of 1,100 odd awards not more than fifteen 
cases occurred in which security was required to be furnished, and 
also that even where security was demanded the exhibitors could 
always secure film pending the result of the arbitration. 
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On further cross-examination he said that Exhibit 9 which 
consists of six volumes of minutes, reports, circulars, etc., fairly and 
fully indicates the activities of his organization, that there was no 
attempt at any time to contro] the bargaining that might go on 
between the distributor members of the exchange and the 
exhibitors, that Famous Players is not by any means the only 
owner of a chain of theatres in Canada. On the contrary there are 
31 circuits throughout the Dominion and the independent theatre 
owner constitutes a very considerable part of the total. 


IV. 
EVIDENCE OF J. P. O LOGHLIN 


Another witness of importance called towards the end of the 
case but whose evidence I deal with here because he spoke of general 
conditions as well as of conditions relating to his own company, 
the Fox Film Corporation, is J. P. O’Loghlin. He has been for 
Seventeen years in the business, was engaged during that time with 
different film organizations, but since February 1925 with the Fox 
Company, and he is at present and has been since then the chief 
official in this country of that organization. 


He says that his company are members of the various film 
boards, that he himself represented his company in the Exhibitors 
and Distributors Association and that he attended its meetings. 

He also said that as to Famous Players in the years 1929 and 
1930 Cohen was the official of that company with whom he had 
dealings, and that previous to that it had been N. L. Nathanson. 
In the two years mentioned Famous Players bought for 143 theatres 
In Canada. He explained that until sound came into vogue the 
policy of Fox Film Company had been to sell almost entirely on a 
flat rental basis, but that after that many of their contracts were 
on a percentage footing. He also said that as to the so called 
independent theatres their policy was to sell them on flat rental 
basis, although some were sold on percentage. For himself and 

| his company he said they were not averse to selling them on the 
latter plan but were never requested to do so. 

The witness then was asked to identify the letters contained 

in Exhibit No. 90 which passed between him and many others and 

which deal with many different matters, including the Lauriente 

situation, protection, delinquencies and other matters. He denied 

that the protection asked for in the correspondence in the year 1930 


ie , 


and particularly in the letter from Sedgwick to the witness of 
September 13th, 1930, had ever been agreed to, and he also said that 
notwithstanding the correspondence Famous Players did not get 
sixty days protection in Ottawa. 


On cross-examination this witness said that about sixty per 
cent. of their business in Canada is done with Famous Players, that 
is so far as money received is concerned, and that from first run 
houses in Toronto, for instance, they receive between fifty-five and 
sixty per cent. of their total Toronto revenue. 


He also stated that it was the endeavour of his company, and 
to his knowledge of all the other distributors, to keep their prints 
busy continuously, that they had a large number of salesmen con- 
stantly travelling throughout Canada every week in the year, that 
they had nothing whatever to do with admission fees charged at 
any theatre, that there is very keen competition between the ex- 
changes and that there are more pictures than sufficient to meet 
the demand. . 

As to C.0.D.’s he stated that if any exhibitor, whether Famous 
Players or independent, had sufficiently good credit, so far as his 
company is concerned, film would be shipped to him on open account. 
It is purely a question of the credit of the individua] exhibitors, 
and Exhibit 95 shows the:number of independent theatre owners 
to whom shipments were made by his company on open account. 
He also explained that in his experience the small exhibitor prefers 
to buy at a flat rate rather than on commission. 

Further he said that in his view arbitration was a satisfactory 
way of settling differences, that he never heard of any general 
complaint and that he never knew of an award against an exchange 
that had not been carried out, nor had he ever heard of any theatre 
closing for lack of film. Further that according to his knowledge 
the standard form of contract came into existence as a result of 
objections taken by exhibitors. 

He also explained that to keep their prints working they tried 
to realize on first-run theatres first. They bring into Ontario in 
the case of each feature picture not less than three and sometimes 


as many as five or more copies of the picture, all of which it is 


their endeavour to keep in use and under exhibition by someone 
constantly. Otherwise the revenue from the picture declines at 
once. 

On further cross-examination this witness said that he had 
many differences of opinion with Nathanson and that he had never 
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discussed or planned or schemed to prevent or lessen competition in 
film, or to limit the supply, either directly or indirectly, and he 
was most emphatic that it would be from their point of view an 
extremely foolish thing to do, and altogether contrary to their 
financial interests, and to his own individual interest as well, since 
the one thing he was required to do was to sell the right to exhibit 
the pictures under the control of the company which he represents, 
and it is their endeavour to keep as many in the business as 
possible. 

He also added that any independent customer having cancella- 
tion privilege in his contract, that is the right to reject some of the 
pictures contracted for, had the right to screen them and that no 
discrimination against independent exhibitors existed. 

Furthermore he said that neither he nor his company at any 
time came to any agreement as to a fixed amount of protection with 
Famous Players. 

I do not take the time to deal in detail with the evidence of 
‘H. L. Nathanson although that evidence was important. It was 
much to the same effect in many respects as that of the preceding 
witness O’Loghlin. 


V. 
EVIDENCE OF G. 0. BURNETT 


The witness G. O.. Burnett stated that he is associated with the 
Toronto Film Board of Trade and The Canadian Film Boards, and 
that he is paid partly by the Distributors and Exhibitors Associa- 
tion. His duty is partly to look after The Film Boards of Trade 
throughout the country in the different districts. Exhibits 30, 31 
and 32 are rules relating to the Film Boards of Trade and the 
establishment of Credit Committees. The latter is a committee 
of three members appointed by Film Boards of Trade, whose duty 
it was to deal with theatre transfers. Information was obtained 
about a transferee and his ability to carry out existing contracts. 
A questionaire was submitted to him and during the interval prior 
to his credit being accepted, the new proprietor could be ‘spot- 
booked’ or play from existing contracts of the former proprietor. 

The Credit Committee exercises no jurisdiction whatever over 
a Man opening a new theatre, but dealt solely with the situation 
arising upon a transfer taking place. 

The witness then went on to relate particulars of the Stapleton 
award, particulars of which I need not refer to here I think since 
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they are dealt with in Stapleton’s own evidence. In the year 1930 
the witness said that the standard contract as to arbitrations was 
altered and the provision relating to the demanding of security 
was dropped. 


On cross-examination the witness said that it was in 1926 that 
he became general secretary of the Canadian Film Boards, the duties 
of which were not confined to members of the Distributors Associa- 
tion. Claims, he said, were filed with the Film Board against both 
exhibitors and distributors and awards were at different times 
given against distributors. 


Arbitrations arose over all manner of claims in addition to 
failure to play pictures, such as bad cheques, lost prints, damaged 
prints ‘bicycling’ of films, etc., and many claims were settled before 
arbitration. There was, the witness says, only one case in which 
Security was actually put up in Ontario and that was Stapleton’s. 


The witness said it was his endeavour wherever possible to 
have new owners assume the old contracts. If the Credit 
Committee was of the opinion that the transfer was not a fraudulent 
one for the purpose of evading obligations, it would be expedited. 


On further cross-examination the witness said that he knew 
of no exhibitor being obliged to go out of business because of an 
arbitration, and he stated that the rules respecting arbitration have 
never to his knowledge been used for any other purpose than to 
collect duties and certainly never for the purpose of stopping or 
restricting the supply of films. 


He also said that under the standard contract neither the 
distributor or exhibitor had any particular rights as to selection of 
the board of arbitrators. 


I may say in regard to all the witnesses so far referred to, 
Cohen, Cooper, O’Loghlin, Nathanson and Burnett, that they gave 
their evidence fairly and frankly with no attempt to conceal or 
distort the facts and apparently willing to lay all the information 
in their possession before the Court. 
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VI. 
EVIDENCE OF BERT WAINWRIGHT 


I now proceed to deal with the evidence of the witnesses called 
by the Crown in respect of certain matters which each of them 
spoke of indicating from the witness’s point of view how the alleged 
combine operated and the effect of it in regard to himself. 


The first of these witnesses was Bert Wainwright, who said 
that he operates The New Oxford Theatre on Danforth Avenue, 
and had been in the business since the year 1925 usually in the 
same district. He stated that one Summerville is connected with the 
Prince of Wales theatre about a mile from his place and that when 
he, the witness, began to build his theatre, which is a new one, 
he had an interview with Bloom and Fine and some others. At 
this interview the witness declined to join a proposed pool agree- 
ment, but at the request of Fine he attended at the office of Bloom 
and Fine in the Royal Bank Building. Fine said to him. “I under- 
stand you are going to build a theatre.” The witness replied that 
he was intending to build a larger and better theatre in the 
Danforth District. Fine said, so the witness stated, “I might as 
well tell you Nathanson is against your building a theatre’. Then 
Robson and Summerville came in and in answer to a telephone 
message they all went upstairs to Nathanson’s office which is in 
the same building. The witness was introduced to Nathanson and 
Nathanson said, “I understand you intend building a new theatre’. 
He went on to say that Danforth Avenue had more theatres than 
any other street of its size in America and suggested there were 
too many theatres in that district. He turned to Bloom and Fine 

nd said, “These two have been after me for weeks to stop you but 
start to build a larger theatre, that is a different matter. I am not 
going to have anything more taken away from the Palace Theatre 
where I have $300,000 locked up. Take my advice and stop build- 
ing.” The witness said “I cannot, my steel is all bought’. 
Nathanson said “If this theatre goes up you will not find it so easy 
wouldn’t. I knew what you were making to a cent, but v Wen 
to get pictures as in the past.” 


That ended the conversation. Witness completed his theatre 
and it opened on February 20th, 1929, and the one formerly 
operated by him was closed. The witness then had trouble getting 
pictures. He said that he had a lot of pictures bought for the 
old theatre and that he had to go to the exchange for leave to 
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play them in the new theatre, and finally he had to keep the old 
theatre open to play off the pictures already contracted for it. He 
spoke of a number of exchanges from which he said he had 
difficulty in getting pictures. He also spoke of a conversation with 
O’Loghlin, Canadian District Manager of Fox Films, in which the 
witness stated that about ten days before the new theatre opened 
an official of the Fox Company said in the presence of O’Loghlin 
“T am sorry I cannot sell you any 1929 product to be played in any 
theatre with your prices,’ and that there was an order from 
Famous Players not to sell to any Danforth Avenue Theatre when 
the price is less than 25 cents. This was later denied by O’Loghlin. 


On cross-examination witness said that he would not say that 
Nathanson said he would not get other pictures. He might have 
said I would have to pay more for the pictures if I built a larger 
house, and he said that no one asked him for a bigger price if he 
took his pictures to the new house. 


The witness admitted that his new theatre was not equipped 
for sound which was at that time coming into vogue, the coming 
of which, it might be stated here, disturbed the whole industry and 
resulted in many cases in pictures being unplayed and thrown 
back on the exchanges, and in many other cases in theatres not 
being able to get sound pictures, partly because the supply was 
limited and partly because of their own defective equipment. It 
was, as stated, a complete change in the whole industry involving 
in many cases increases in prices of as much as 400 per cent. 
Nevertheless, everybody apparently who could play them was 
clamouring for sound pictures, and consequently much annoyed 
when they could not be secured. 

To proceed with the cross examination of Wainwright the 
witness stated further that he opened his theatre with pictures from 
United Artists and First National. He said that the opening was 
successful and that he has never been short of pictures. He also 
stated that he applied to Columbia for pictures in 1929 and was 
not refused by them but got all that he asked for from that ex- 
change, and he has no complaint to make against them whatever. 
He also stated that when he parted from Nathanson after the con- 
versation in question he told Summerville that it meant nothing 
whatever to him. He paid no attention to it. 

He goes on to say that for the years 1926 and 1927 he bought 
52 Metro-Goldwyn pictures and for the following 48, and in the 
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next year 50 all from Regal Films, and he added that ever since his 
opening he has been doing a good business and he believes satisfying 
his public. 

This is the witness by the way who purchased the picture 
Frankenstein before it had become established, for a two-days run 
at $30.00. This he has not as yet had but this is the same picture 
that a down town theatre paid $7,000. for and made money out of 
it at that price. 


— The next witness is W. A. Summerville, referred to in the evi- 

dence of the preceding witness. He built the Prince of Wales 
theatre in 1923 and later the Eastwood Theatre, and operated the 
Prince of Wales until 1928 under an agreement with Bloom and 
Fine. These theatres are both in the Danforth district but in dif- 
ferent theatrical zones and are expensive theatres with full size 
stages, one seating 1400 and the other, I think, somewhat about 
the same number. Both these theatres were first-run in their re- 
spective zones and they were without opposition when first erected, 
and pictures that played in the Palace did not play in the Prince of 
Wales. Both these theatres were ultimately brought into the pool 
or agreement referred to in Exhibit 4, and the witness is apparently 
entirely satisfied with the arrangement first made. He also goes 
on to say he does not remember the conversation between 
Nathanson and Wainwright, that the latter speaks of, that is his 
recollection does not agree with that of Wainwright. Nathanson 
said on that occasion that probably at the end of the week that 
with a larger house Wainwright would not be much better off than 
he was before with a smaller house. 


He also said that he did not hear Nathanson say, “I will see 
to it that you do not get pictures.” 


VII. 
EVIDENCE OF O’CONNOR, STANIEWESKI AND FIEGHEN 


The next witness was Roy O’Connor who for twenty years 
has been connected with the business. In April 1923 he joined the 
Prince of Wales as manager. Between that year and 1927 he was 
buying pictures for the Prince of Wales. When he first started to 
buy he found, so he says, that he could buy from few and of not 
the best quality, and that he had to buy them in large blocks to get 
good ones, that is blocks of 15 and 20, and he stated that in later 
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years after the Grover and the Palace theatres were established 
he could never get the better class of pictures. All the exchanges, 
he stated, insisted upon block booking which resulted in his having 
too many pictures at the end of the season so that he was forced to 
play old pictures at the beginning of the season in order to com- 
plete his contract. 

He complained in 1927 of being obliged to buy Universal’s 
whole group of 32. He said he could not get Famous Lasky at all 
in 1927. That he did not attempt to buy from Regal, that he was 
offered 26 Vitagraph pictures but did not buy. 

After the pooling agreement he was transferred to Gerrard 
Street and from that time on had not much to do with getting 
pictures. He was manager at the Eastwood, but his opinion is 
there was not much difficulty in securing pictures afterwards. 


Speaking of protection this witness says that in addition to 
his present occupation he has been at one time booker with the 
exchanges and has also been engaged in the manufacture of pictures. 
He thinks that protection is necessary only to a limited extent and 
that two weeks for the Tivoli theatre would be ample. 


On cross-examination this witness stated that the degree of 
protection after all is a matter of judgment and opinion, and he 
admits that when he bought second-run pictures he got protection 
of sometimes thirty days, although he says he does not believe in it. 


Alphonse Stanieweski, the next witness stated that his exper- 
ience lasted about six weeks. I do not take the trouble to detail 
his evidence since it is quite clear that the reason he had difficulty 
was chiefly, if not solely, because his machine was out of order and 
he found it impossible to continue. ——— 

Louis Fieghen. This witness opened a theatre on Gerrard 
Street in June 1913. At that time another theatre was in existence 
a block away. He had no trouble he said getting pictures until 
1927. About a year after he opened, a third theatre which later 
became a Bloom and Fine thea mere es nearby. From 
December 1929 the witness says he had diffidylty in getting pictures. 
He says that he had trouble with Education i, that a feature con- 
tract was accepted but that he.never got the comedy contract and 
he refused to run the features because he could not get the ‘short 
stuff’? as it is called, and he was summoned to appear before the 
Film Board and the decision went against him. An action was 
brought against him and failed. Then he was notified by several 
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exchanges that security would be demanded under the award of 
the arbitrators, and he says that he received a notice from Canadian 
Universal Film demanding security and that he had owed them 
nothing at that time. Fox, Regal, Universal and Educational also 
notified him. All this was done in pursuance of the arbitration 
clause. of the contract which he, like all other exhibitors, signed. 
He did not furnish the security. Apparently he did not suffer 
from lack of pictures in the meantime, because he was being served 
by an independent exchange. Later he got notice that he would be 
reinstated and he went back under his contract and he never playe 
the Canadian Educational pictures. 


The witness also spoke of a conversation which he had with 


Grainger of Fox Films to whom he was taken by O’Loghlin, Grainger 
being one of the chief officers of the concern with headquarters in 
New York. Grainger said to him “as long as you want to run Fox 


pictures you can do so,” but he complained that notwithstanding ~ 


this he did not get Fox pictures which he had contracted for, and 
he also stated that he was unable to get pictures from United 
Artists. 


On cross-examination this witness says that he quite agrees 
that there is a great deal of uncertainty about what pictures will 
succeed, and that in many cases it is impossible to tell in advance 
whether a particular picture would be a desirable one for the 
exhibitor to have in his theatre, or not, and that much would 
depend upon the success it meets with after its first run in the same 
neighborhood. He also agrees that the larger houses necessarily 
and properly pay more for a film than a smaller house. 


He said he could not give the date in 1930 when he went to 
Regal and failed to get pictures and he cannot say whom it was he 
saw. He also said he played every picture he ever contracted for 
from Regal. He also said on further cross-examination by Mr. 
McMaster that although he had stated in chief there were 10 
pictures of Lasky that he did not get, he now admits he was mis- 
taken in that and that he got the whole 48 pictures; and he also 
stated to Mr. Cassels that he got 100 per cent. of Fox pictures in 
1930 under the contract exhibit 39. : 

He further added to Mr. Agar that there were certain other 
exchanges to whom he might have applied for pictures but did 
not, and he does not know with certainty to whom he did apply. 

He further added to Mr. Shapley that it was under three 
Tiffany contracts which corporation, it’ will be remembered, is not 
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proceeded against here, that the arbitration took place. The 
witness had refused to take certain pictures from them which he 
had contracted for and he did not pay the amount of the award 
but the matter was finally settled, and he admitted that there were 
represented on the Board of Arbitration certain independent 
exhibitors. 


My final summing up of this witness’s evidence is to the effect, 
so far as shortage of film is concerned, that he had nothing to 
complain of until the new theatre was built and opened in Novem- 
ber 1929 and little or nothing to complain of afterwards. His 
evidence so far as shortage of film is concerned amounts, in my 
opinion, to nothing of substance. 


VII. 
EVIDENCE OF FRIEDMAN AND JAMES 


The next witness is Benjamin Friedman. This witness now 
carries on the Royal Theatre at Long Branch and he has been six 
or seven years in the business. Formerly he had been at the Hill- 
crest Theatre and later in May 1927 the Crystal Theatre in Toronto 
which he leased for ten years for $400 a month. This theatre is 
situate on Dundas Street West near Keele and has a seating capa- 
city of some 611 seats. Very shortly afterwards the witness met 
Bloom and Fine and Bloom said he considered that the witness was 
very foolish to take over this theatre. He saw them later on 
several occasions and Bloom came to his place one night and said 
that he was prepared to make a proposition which he thought 
would be beneficial. Bloom said he had an interest in two nearby 
theatres and the proposal involved an undertaking on the part of 
Bloom to close up the theatre in which he was interested if he 
_ (witness) would pay part of the rent which he promised to do, but 
the negotiations fell through. It was arranged so the witness says, 
if it had gone through he was to get a better class of pictures. - 
Later Bloom suggested a partnership and said he would see that 
Friedman got a good selection of pictures and the protection of 
Bloom and Fine. The witness said he felt he did not require any 
protection. Bloom said that “I would find in the following season 
that there would be no pictures for me.” This.was in the fall of 
1927. Later in the same season he saw Bloom and Fine at their 
office and a further discussion took place at which Friedman said 
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he would not enter a partnership with them. Bloom and Fine or 
one of them said they would have to protect their interests. 

Later the witness suggested to Bloom that they buy him out 
and Bloom agreed to give $7500, but next morning after discussing 
the matter with Nathanson they said all they would give was 
$5200. Still later Bloom asked the witness to come down and they 
offered $6000 as a final offer and this he accepted. This was in 
June 1928. 

The witness also referred to an earlier occasion on which he 
says he was told by Bloom that if he did not come in they, that is 
Bloom and Fine, were going to put him out of business and that 
“vou won’t get any pictures next year, J warn you. I would not 
make this statement if any one else were present.” 

On cross-examination this witness said that when he sold out 
he had very few pictures unplayed, but he could not say how many. 
He denied Mr. McMaster’s suggestion that he had 171 pictures on 
hand. He did admit he had some Pathe, some Tiffany and some 
Columbia. He also admitted that he bought 58 F.B.O. and still 
had some on hand unplayed, also some De Luxe, and he admitted 
that he was not short of pictures when he sold out, but stated that 
in his opinion none were the right kind of pictures. Generally. 
speaking his complaint is not that he did not get any pictures but 
that he could not get the kind of pictures which he thought desir- 
able. He admitted too that when he rented the theatre he put 
some $4000 of his own money into it and spent an additional $1500 
on it in making up losses which had first occurred, that he drew 
$50.00 a week out of the profits after the business turned the 
corner, got back all his losses and sold out to Bloom and Fine for 
5000, and on another occasion he admitted that he had stated he 
was making $5000 a year profit. 

He also admitted that under the Columbia contract which he 
had for 54 pictures he got priority over all the theatres in the 
neighborhood, and that he had no complaint to make as to priority 
of run under any contract which he ever entered into. 

Then follows the witness James. He has been in the theatre 
business for fifteen years. In 1927 he rented a theatre in Gerrard 
Street East from one Mandell. The theatre has 340 seats and 
James got a new lease for five years. Other theatres in the neigh- 
borhood were the Classic, 200 yards away and the Eastwood about 
three-quarters of a mile. Bloom and Fine had a lease of the Classic 
and also ran the Eastwood in conjunction with Summerville. When 
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the witness got the lease of the Greenwood Theatre he wrote the 
exchanges declining to take any of his predecessors pictures. He 
had difficulty with the exchanges about this matter. Apparently 
Mandell had failed to play pictures which he had contracted for. 
Finally in some cases at least, James took and played some of these 
pictures at a reduced price. He then went to First National but 
was told that the Classic Theatre had a franchise from them. Then 
he went to Vitagraph and was told their output had been sold to 
Famous Players. It was late for him to get pictures at this season 
of the year, November, but the sales manager offered him some 
old pictures which he declined to take. 


He also says he applied for but failed to get pictures from Fox. 
He bought some short subjects from Educational and he adds that 
except Columbia he called on all the exchanges and that all the 
booking he could do for some time was spot booking. He could 
get no contract with Famous Lasky, Fox or Regal. 


Karly in the following season, 1928, he went to Universal and 
was told that he was selling no one because everything was upside 
down and he sold him nothing. This is probably because of the 
change over to the talking pictures. He also saw Hunter of Famous 
Lasky and could get no pictures. Also he went to United Artists 
and could get nothing, all sold to the Classic. 


Witness was taken ill and his examination had to be inter- 
rupted for a day or two. On his return he stated that in eleven 
months he purchased 28 F.B.0., 22 Vital, 27 De Luxe, 12 Para- 
mount, 9 Regal, 12 Warner and 5 Educational. This from November 
1927 to October 1928, and he says they were all second grade 
except a few and some three English pictures. He said he was 
forced to introduce vaudeville in order to keep his theatre open. 

He then related something which I do not pause to give the 
details of, the incident of the bomb which was thrown into his 
theatre. No doubt it was, but I am perfectly satisfied on the 
evidence that it cannot be said to have been established that it 
was thrown at the instance of any of the accused, and I therefore 
do not discuss the matter at all. 

Later on Summerville came to see him and as a result of this a 
meeting was arranged with Bloom and Fine and it was suggested 
that he should join them and a proposition was outlined to him. 
After consideration the witness felt that it was advisable for him 
to get out of the business, or at any rate out of the district as a 
theatre proprietor, and he said he would accept and was sent to 
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Hloom and Fine’s solicitor, but he would not sign the agreement 
prepared for his signature. Finally, however, he did sell out after 
x further interview with Mr. Summerville for $1500 cash, but before 
this he stated that he had been persecuted by an unfounded claim 
for rent which his landlord made against him as he says, at the 
instigation of Bloom and Fine. The matter came before His 
Honour Judge Denton and was decided in favour of James. In my 
opinion there was 4 genuine dispute. 

On cross-examination this witness said that when he went into 
this theatre his two predecessors in it had been inexperienced men. 
Lasky gave him a reduction on 8 or 9 pictures, that is on pictures 
which Mandell had contracted for. 

Col. Cooper of the Distributors and Exhibitors helped him to 
get pictures. Mandell in the opinion of the witness had been pay- 
ing too much for the pictures that he had been contracting for, and 
he admits that when he took over on the 15th of November it was 
2 very late date in the season for making booking contracts. How- 
ever, the witness admitted that he got 141 pictures in the eleven 
months that he was operating. 

After Bloom and Fine took over the theatre they closed the 
Classic and the pictures they played in the Greenwood were the 
kind of pictures that theretofore had been played in the Classic, 
more costly on the whole than James had played. 

On further cross-examination the witness admitted that there 
sere four or five competing theatres in his zone. He also said that 
he felt that he had paid Mandell too much for the lease and under 
his instructions an action was commenced claiming damages for 
misrepresentation against his landlord which action was subse- 
guently settled and James says quite frankly that if he had known 
the real facts as to the situation and the kind of business that was 
being done he would not have bought the lease, or taken over the 
property. 

Qn the whole this witness to whom I give credit for being fair 
and frank from his point of view, although I do not accept his 
suggestion as to the bomb, has, I think, chiefly himself to blame for 
the situation in which he found himself. He took over the lease of 
2 theatre which was obviously operating under difficulties, which had 
apparently never up to that time been a success, paid too much 
for it as he himself admitted, and then found he was losing money 
and that he could not get, at the figure he wanted to pay, the kind 
of pictures which he thought he ought to have, 
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IX. 
EVIDENCE OF BRUCE, BAILLIE AND NOLAN 


Then the evidence of R. J. Bruce. This witness had been in 
the theatre business since 1909. He managed the Crystal Theatre 
until 1927. Originally it had had a seating capacity of 325, later it 
was increased to 600. In May 1927 he leased it to Friedman. At 
this time he said he had great difficulty in getting pictures, but 
that he had had no difficulty until Famous Players took over the 
Beaver Theatre and Fine was running the Mavety. After that each 
year it became harder to get pictures. The Mavety, The Beaver and 
The Crystal are all close to one another and they all run first run 
pictures. : 

In December 1928 Regal, Fox, Warner Bros., Universal, 
Famous Lasky all made difficulties about the witness getting 
pictures. The witness took the Crystal theatre back from Bloom 
and Fine in January 1930, remodelled it and opened it in August 
1930. He mentioned an interview which he had with Bloom and 
Fine before he negotiated with Friedman. He was invited to the 
B. & F. office and was taken up to the Famous Players office. Bloom 
and Fine, Bragg, Robson and one or two others were present. “Bloom 
and Fine wanted to run my theatre. Robson advised me to let them 
have it because I would have great difficulty in getting pictures 
later on and finally I leased to Friedman as stated above.” 

After the witness got it back from Bloom and Fine he improved 
it and ran it from August 1930, but his son bought the pictures, he 
had little or nothing to do with the theatre from that time on. 

The witness Adam Bailey of the Cumbac Theatre in Toronto, 
on Dovercourt near Hallam Street, said that he built this theatre 
in 1913 and at that time there were two other theatres in the Dis- 
trict within a quarter of a mile. There are now six or seven, and 
two of them are Famous Players, The Oakwood and The College. 

Up till the advent of sound the witness had no trouble at all 
in getting pictures. At first, as a small house of 500 seats, he had 
to take runs after the others as to which however he had no 
complaint to make. He put in sound equipment in June 1929, the 
first small theatre in Toronto to do so. He went to all the exchanges 
to get pictures. He found that, as I understand his evidence, owing 
to the advent of sound pictures and the resulting revolution in the 
business all the exchanges were trying to catch up with the new 
ideas and provide their customers with 100 per cent. talking pic- 
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tures, but they could not succeed in accomplishing this or anything 
like it. He had certain difficulty in getting talking pictures of the 
kind that he wanted. This he said was the general condition and 
after a few weeks he got all the pictures he needed. 

He had first installed what is called a disc machine which is 
not satisfactory and with which many of the modern talking pic- 
tures could not be played at all. Later on he established a track 
machine which is the most up to date equipment. 

In August 1930 the witness says that Bloom came to him on one 
occasion and said “When did you find out we were going to build in 
this district”. The witness said he did not know they intended to. 
Bloom then said, “I am going to put up a sign telling the people 
we are going to build a big theatre,” and Fine who seems usually to 
have been present with Bloom said, “If we build, two large theatres 
cannot exist in this district”. They offered him certain proposals 
none of which he agreed to. As the result of this interview, or at 
any rate following it, he did not complete the alterations he thought 
of making and Bloom and Fine did not build. 

This witness says he has no objection to protection himself, 
but thinks two weeks is sufficient. He is still in business as 
president of the Co-operative Association organized in 1928, that is 
independent of Famous Players. He says “We have no difficulty in 
booking. We book for about 40 theatres all members of the 
Co-operative”. | 

On cross-examination this witness said that he never had any 
complaint to make about protection or length of it in his district, 
and that in his theatres he runs some times third runs and some 
times later. He has no complaint to make whatever and is quite 
content to go on as he is. He adds that the public is not short of 
seats in the district and that it is a good thing that neither Bloom 
and Fine nor he built. 

Next witness P. J. Nolan. This witness is the proprietor of the 
Avalon, the Rexy and the Columbia Theatres in Ottawa. The 
Avalon is a second run theatre, the other two are some times third 
and sometimes fourth. The Avalon is the only theatre in South 
Ottawa and is distant one mile from the Imperial, a Famous Players 
house. Famous Players also have the Capitol and Regent all of 
which are first run houses. The witness says that Robson of 
Famous Players and Tubman, the local Famous Players man, saw 
him about ‘the time he was building the Avalon and Robson 
remonstrated with him for building. He claimed that he was doing 
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so in opposition to the Imperial and he said they had taken an option 
on property opposite his Rexy Theatre and if he persisted Famous 
Players would build opposite him. The witness told Robson they 
might do as they chose. “I was told I would find it difficult to get 
pictures and I said I was not worried about that’. 


The witness proceeded with his building and Famous Players 
did not build. The witness had plenty of pictures until he put in 
sound in March 1929. He was the second in Ontario and the first 
independent theatre proprietor in Canada to do so. Famous Players 
were ahead of him in sound by a few months in Ottawa. 

Then witness said he could not get prices on pictures. He 
called on Hunter of Famous Lasky in March and was told he could 
not sell second run in Ottawa because he had instructions to hold 
all for the Imperial. He also saw Meyers and got no pictures from 
them. He next saw O’Connor of the Regal. He stated he had already 
bought from them for 1928 and 1929 certain silent pictures. Those - 
have been produced as sound in great part. He asked O’Connor for 
a date for a picture that he had bought with other silent. It had 
already played in the Regent and its forty days protection was up. 
O’Connor said he could not give it to him and that “I would have to 
make arrangements for sound in respect of the various pictures 
I had bought.” He told him it was being held under instructions as 
second run for the Imperial. 

The witness threatened to bring the matter before the Board 
of Arbitration. Arthur Cohen at that time was with the Regal 
and the witness explained the matter to him and he, Cohen, said he 
was right and should have the picture and he got it after two 
months instead of forty days. 

As to protection ‘this witness says that with second run 
theatre he is satisfied to get pictures thirty days after the first run. 
The first run theatre in Ottawa charges 60 cents admission, he 
charges 35 cents. He agrees that the first run theatre should have 
protection, but anything over thirty days he regards as excessive. 

On cross-examination this witness said he did not always have 
to wait forty days before getting pictures after first run. He 
admitted too that he had no grievance whatever against Famous 
Players. As to Regal he said that he made his application for sound 
pictures some time after March 4th, 1929, when his theatre was 
open for sound, and he admits that the distributors were having a 
great deal of trouble in getting sound films and that no more than 
two a week were being brought into Canada, and that the entire 
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industry was turned upside down by the change over from silent 

ictures. 
e aa ae cross-examination this witness said to Mr. 
McMaster that he considered it a benefit to him to run second 
run and that he had the right in his contracts to cancel pictures he 
had contracted for if they had not had a first run. He further 
added that on the 7th March, 1929, he got 27 pictures from Lasky 
and he has no complaint to make against them at all. He also added 
to Mr. Mason that he bought practically all Universal and Columbia 
pictures thirty days after first run and he found, he says, that there 
is very keen competition among the exchanges to sell their films. 
He admits they overbuy as a rule by about ten per cent. and that 
they also bargain for specific right to cancel a certain proportion 
of pictures. 

As to arbitration this witness says he has had to resort to 
arbitration against Lasky exchange and he won. He has no com- 
plaint to make against the working of the arbitration clause, 
although he thinks the rule as to deposits is objectionable, a rule 
which by the way since the year 1930 has been abandoned. 


X. 
EVIDENCE OF STAPLETON AND O’DONNELL 


Then the witness Stapleton. He has the distinction of being the 
only theatre proprietor in Ontario who had an arbitration under 
his contract in which Security was asked for under the arbitration 
clause and actually deposited. He is Manager and director of the 
company which operates the Centre Theatre in Ottawa on Sparks 
Street. It is a first run house and they play the same standard of 
pictures as Famous Players. Up to the end of 1980 their pictures 
were contracted for in advance with a Straight guarantee. In April 
1929 this theatre went into sound. — 

The witness was engaged in a dispute with Regal about two 
pictures, a dispute which, as intimated, went to arbitration. The 
pictures had been contracted for, but he did not play them. The 
Board of Arbitrators consisted of several exchange managers and 
several exhibitors. The witness said he had nothing to say as to 
who were to be the arbitrators. The arbitration was made in 
Toronto and an award made against Stapleton. He did not pay 
them the amount awarded, but requested a new hearing which was 
refused. Then he received letters demanding security from all the 
exchanges except First National. He said that he had no contract 
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with Famous Lasky but they as well as the others made a demand 
upon him for security in the sum of $500, 

Witness says he deposited security in the sum of $500. in favour 
of Fox, Universal, United Artists, Canadian Educational. The 
money was retained in one case at least for two months. The 
amount of the award was ultimately paid after a reduction of some 
$300. in the claim had been agreed to. 


In 1929 the witness had an interview with O’Loghlin. He says 
he had already made a deal for 1930, a very satisfactory one, which 
was later rejected. Hesaw O’Loghlin later and the latter submitted 
an unsatisfactory list of pictures and told him that the others had 
been disposed of to other theatres in Ottawa. O’Loghlin told him 
in detail the terms of his contract with Regal and said it had been 
verified by Nathanson. 


The witness said that before sound came in he ran very few 
of Warner Bros. pictures, their quality not being satisfactory. After 
he went into sound the quality of these pictures had greatly im- 
proved, but the witness could not buy them but Famous Players 
could and did. ; 


Witness says that his contracts gave him 30 days protection for 
second run and he regards this as fair in Ottawa. 

On Cross-examination this witness admitted that in certain 
cases he had 40 days protection for Ottawa and Hull and that he 
probably got the same under other contracts, that is his regular 
contracts. 

As to arbitration with Regal he admits that he wrote asking 
for the arbitration and that he admitted his liability for $900 to 
Regal. The contract, Exhibit 52, seems to have been the subject 
of the arbitration’ and the witness said on another occasion that 
after all, he got the best of the deal, meaning that as it turned out 
the pictures were very attractive box office pictures. Finally the 
witness says he is not complaining now of Regal. 

On further cross-examination this witness said that he had a 
contract with Famous Lasky at the time of the award so that 
apparently under the terms of the contract Famous Lasky were 
entitled to demand security, and as it now appears even if they were 
not so entitled the witness never in fact furnished security to 
them. 

On cross-examination by Mr. Cassels regarding the interview 
with O’Loghlin the witness said he did not speak to O’Loghlin over 
the telephone, but to some one else on the occasion in question, and . 


33 


that the pictures he was talking about had been merely negotiated 
for and had not been the subject of a signed contract. He also ad- 
mitted that his position with Fox Film was satisfactory. He further 
said as to Canadian Educational and the putting up of security in 
their favour in connection with the arbitration that his own cheque 
was sent back to him when the matter was adjusted, that in June 
1929, he had a contract with Canadian Educational from which he 
asked to be relieved and that he made a new and quite satisfactory 
contract for sound pictures with them. 

Finally this witness says at the end of his cross-examination 
that in 1930 he got his fair share of outstanding pictures and that 
the same can be said as to the preceding year and he recalls no 
ground of complaint for that season, that his business since 1927 
has been very profitable and that he cannot say he has any com- 
plaint to make as to Canadian Universal. On the whole the evidence 
of this witness, although it took considerable time to develop, fails 
to convince me that he has or ever had very much to complain of. 


The witness O’Donnell who is a barrister at Perth, Ontario and 
also president of the company which owns the Perth Theatre, stated 
that in 1929 this theatre was renovated and opened on the 10th 
November, 1930. The nearest theatre to it is the Capitol Theatre 
at Smiths Falls 18 miles away. A short time before the opening 
the witness came to Toronto and saw Famous Lasky, Regal, Fox 
and United Artists. He asked Hunter of Famous Lasky if he 
could get 50 per cent. of the pictures played in Smiths Falls and he 
- thought that was fair and an application for 30 pictures was sent 
on the 28th October, 1930. There was no provision in the applica- 
tion for protection, but he was told that would be covered by a 
Subsequent letter. The contract was accepted on November 20th. 
The witness was subsequently advised that he could not show the 
picture sold for his opening, because it had not been shown in Smiths 
Falls. After some difficulty the matter was arranged apparently 
and the witness took what could be given to him. In the great 
majority of cases the pictures delivered by this company were 
played after Smiths Falls. 

In the Fox office he made 
also made contracts with 
contracted for. 


ne e “ross-examination the witness said that all the Regal pic- 
ce es one or two were pictures that had not been played in 
lths Falls. He also said to Mr. Agar that he would not deny that 
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two contracts or two proposals. He 
the Regal people and received the pictures 


R.K.O. offered their entire product prior to Smiths Falls, and he 
admitted that prior to November 1930 they were not contracting 
for pictures at all and that there was no real competition between 
Smiths Falls and Perth. 


XI. 


EVIDENCE OF BOYD, FIRESTONE, REDWAY AND 
STARKMAN 


The witness James A. Boyd of the Model Theatre, Danforth 
said that the Iola and Palace Theatres are nearby and the Danforth 
is west of his, that he had been in business since 1917 and went 
into sound in 1929. His theatre was first in that district. After the 
other theatres were established he had more difficulty in getting 
pictures, a result which I think would be entirely natural. He had 
difficulty he says getting first run and had to take what was left. 
He tries to buy first run but does not succeed as a rule. In September 
1929 he had an interview with Hunter. Hunter said he had twenty 
pictures and 15 comedies. The witness said he could take them. 
Bloom walked in and said “Jack it is all off we will take 100 per 
cent.” and Hunter then said he could not let the witness have the 
pictures. ; 

In the following year he was offered the same pictures about 
May 1930. These pictures had never played at any house on Danforth 
Avenue in the meantime. The witness thinks that a certain amount 
of protection is necessary, but does not think that 60 days is 


desirable, nor even 30 days, 14 days he would prefer to place the. 


average at. 

On cross-examination the witness said that previous to 1930 
he had no trouble in getting pictures, not even when he changed into 
sound and that he was satisfied. 

The witness Firestone leased the Astor Theatre at Ossington 
and Dundas in Toronto. The College is about half a mile distant 
and the Dundas is somewhere in the same neighborhood. Bloom 
and Fine came to his theatre once, he said about two years ago, and 
suggested that he sell out to them and go into partnership with 
them. They said they were going to build on Dundas Street. They 
said they would do the booking and the witness would get an earlier 
run and cheaper pictures. The witness said he would consider it 
and later on they both saw him again and the witness told 
them he would do nothing at the present time. They repeated 
what had been said before and the witness said he declined to take 
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up their proposal and they left and they did not build in the 


neighborhood. 

The witness Horace Redway built a theatre on Gerrard Street, 
Toronto, in 1926, and operated it until 1930. Its capacity was 900 
seats and the price of admission charged 15 and 25 cents. At first 
he had little or no competition, but later other and apparently 
better theatres were established, in the same district and from 
being, as he said, the only first run theatre east of Yonge Street he 
found himself running second or third or even in a lower position 
to some of his rivals, three of which had joined the Bloom and 
Fine organization. | 

This witness, who was the only one, as I recall it, who is 
absolutely opposed to any protection said that he found it difficult 
after his rivals were established, to get the better class of pictures. 
He established sound equipment in October 1929, and had some 
slight difficulty in getting sound pictures at that time of the booking 
season, but nothing substantial nor of long continuance and after 
a few months had no trouble. But he was losing money and his 
health was not good and after negotiations continuing over some 
years he finally sold out to Bloom and Fine and is no longer in the 
business, 


On cross-examination he admitted that his competition had 
increased and that he was going behind every year. Bloom and Fine 
advanced him $1500 and now pay him $6000 a year for ten years. 
He admitted also that on several occasions he demanded from 
distributors a reduction on the contract price which he had agreed 
to pay for certain pictures and got such reduction sometimes as 
much as 50 per cent. of the agreed price. . 

On further cross-examination he admitted that the delay he 
spoke of in getting pictures was not very great, and finally said 
that he could only guess at the extent of the delay and that he was 
very uncertain about the matter, and to counsel for Warner Bros. 
he admitted, when shown the actual contracts (Ex. 63), that he had 
a Cae of eleven contracts in October 1929 with that exchange, 
and that he got these pictures without any delay whatever. 

ee the evidence of this witness as of no value whatever. 
eee ua of the witness Starkman is equally of little assist- 
compelled b pe penne the impression at first that he had been 
Epica Fi - & FY against his will to give up to them three 

nder contract to him. But finally had to admit that in 
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each case he was paid for the surrender of his rights to the pictures 
in question. 


XI. 
EVIDENCE OF A. LAURIENTE 


Much reliance is placed by the Crown upon the evidence of 
Antoine Lauriente of Trail, B.C. and the documents relating to his 
case. 


This man was a grocer until the year 1927 when he decided to 
enter the theatrical business and built the Rialto Theatre in Trail 
at a cost of $85,000 with a seating capacity of 520. It was opened in 
February 1928. There was already another theatre in the place 
owned by one Dewees who also owns a number of other theatres 
in Vancouver and perhaps elsewhere in British Columbia. Dewees 
is one of those named in the indictment as being among the persons 
and corporations, not actually charged, with whom the combine is 
said to have been entered into. ‘There is a connection between 
Dewees and Famous Players in regard to his Vancouver theatres, 
see Ex. 1, but none whatever between him and them in regard to his 
theatre at Trail. 

There is no question I think that Dewees determined to put 
Lauriente out of business if possible. He tried to rent his theatre 
and failed. Then he went to a number of the exchanges in British 
Columbia and made separate contracts with each of them for their 
entire product. Later, when Lauriente applied to them for films 
he found they sold out to Dewees. Subsequently he visited them 
with his solicitor and appears to have frightened some of them 
badly with theatres of criminal proceedings such as are now in 
question here, because a number of the loca] managers wrote to their 
Toronto headquarters in regard to the situation. 

I have read all this material although much of it, I am satisfied, 
was not strictly evidence at all. In a word or two I may say, as 
to the whole Lauriente situation that in the first place I do not place 
much reliance upon his evidence, nor upon his alleged difficulty 
in getting pictures in view of his admissions to Mr. Slaght and in 
view of his own letters to Mr. McMaster’s clients and of his ad- 
missions as to the changing from disc to track equipment after he 
installed sound and the delay involved thereby. 

But assuming that all he says is true what happened it appears 
to me is, that the various exchanges concerned, not by any means 
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all in the field, fell into the trap set by Dewees for the purpose 
of injuring his rival and this they did, so far as the evidence dis- 
closes not as the result of any agreement between them or any of 
them but separately and individually and without any knowledge on 
the part of each of them as to what the others were doing. The real 
offender was Dewees and not the exchanges as I view the facts. 

Furthermore now that the evidence relating to this transaction 
is all before me, I am of the opinion that the obj ection taken by Mr. 
Tilley to its admissibility but disallowed by me at the time, was 
well founded as it developed, because it appears to me that even 
assuming that the facts establish a combine or conspiracy among 
the exchanges in Vancouver, as I think they do not, it had no rela- 
tion to an agreement arrived at within the Province of Ontario, 
but was a separate and distinct matter arising, and arrived at, in 
the Province of British Columbia and having no connection with 
this province or with any agreement made here. I say this, not- 
withstanding the mass of correspondence and notwithstanding 
Dewees’s connection with Famous Players in regard to his Van- 
couver theatres. 

In my opinion Lauriente’s chief complaint was not that he could 
get no pictures, or not sufficient pictures, but that he wanted to get 
them for less money than the exchanges were willing to let him 
_ have them for and that he may not have been able always to get 
the kind of picture he wanted. As illustrating his ability to get pic- 
tures he admitted to Mr. Slaght on cross-examination that in the 
end of the year 1927 and early in 1928 he had contracts with Regal 
for 59 pictures and that in 1928 and 1929 he played some Regal 
pictures every month. In January 1930 he had his track equipment 
completed and secured -a contract with Regal for their whole avail- 
able product of 29 pictures. He admitted also to having obtained 
other pictures from them to quite a large number. 


: To Mr. McMaster the witness attempted to explain letters 
Vente by him to Famous Lasky (Ex. 71) expressing approval of 
ace pictures and saying that they had made many patrons for 

Im, by saying that he meant the exact opposite. 


ne oo i ai to relate further the evidence of this witness. 
Cie =e 0 admit on further cross-examination that there 
difficulties o . Fa real shortage of pictures at all and that his chief 
ment from hi : en PRICE and the delay in changing to track equip- 
trouble with S earlier dise installation. No doubt he was having 

with his rival Dewees but that those troubles did not 
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result from any agreement or combine entered into against him by 
the accused or any of them I am quite satisfied. 


There was also the evidence of one Charles Hider who is the 
manager of the Majestic Theatre in Stratford. He says that he is 
employed by one Allen and paid by the Peterboro Theatres Limited, 
and that he received a letter, Ex. 44, from Allen enquiring as to 
the likelihood of a new theatre being opened in Stratford and in- 
structing the witness to indicate to the supposed new proprietor 
reasons why he would be making a mistake if he did open, and 
suggesting on the part of the writer that he would find it difficult 
to get film owing to their connection with Famous Players. As a 
matter of fact there was apparently no intention on the part of any 
one to open a new theatre, and the witness replied to the letter 
to that effect. The only importance of the evidence is in the 
suggestion made by the witness as to their ability to control the 
situation in regard to film. 


In the same connection the party who wrote the letter, Jules 
Allen, was called and stated that his firm operates the Majestic 
Theatre at Stratford and also the Classic in the same town although 
it was not actually in operation at the time the letter was written. 


On cross-examination this witness said he was not connected 
with Famous Players, or with Stratford Theatres Limited. 


XU. 
THE JUDGE’S CONCLUSIONS 


The foregoing is a summary of my notes of most of the evid- 
ence taken at the trial. I have not referred in great detail to the 
exhibits filed, although I may say that I have examined them all 
with care. One general conclusion at least emerged from the mass 
of material, which distinguishes this case I think from any 
Canadian case to which I have been referred. 


It is obvious, I think, at any rate I have no difficulty in coming 
to the conclusion that there was no attempt at price fixing as 
between the exchanges. On the contrary there was at all times very 
considerable rivalry and marked competition for business between 
them with the result, so far as the general public is concerned, that 
no complaint whatever is made as to the prices of admission 
charged. There have been available throughout the years in 
question more films supplied than there were theatres to play them 
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in. There has never been an instance of a theatre being obliged 
to close its doors for want of film so far as the evidence discloses. 
And the rentals charged by the various exchanges to the exhibitors 
have been fair and reasonable, or at any rate have been arrived at 
solely by bargaining between the individual distributor and his 
customer and not as the result of any pre-arrangement among those 
controlling the product. 

In Weidman v. Shragge, 46 S.C.R. 1, which was of course a civil 
action and not a criminal prosecution, the supply of junk in Western 
Canada was practically controlled by the two parties to the agree- 
ment in question, and their arrangement enabled them to stifle all 
competition. 

In Rex v. Elliott (1905) 9 O.L.R. 648, the object and effect of 
the association in question was to restrict and confine the sale of 
coal by retail to its own members and to prevent anyone else from 
obtaining it. 


In Rex v. Singer et al (1930) O.R. 202, it was found that 
facilities for supplying or dealing in plumbing and heating supplies 
were limited and controlled by the combine there in question, that 
a common price was fixed and that prices to the public were 
generally enhanced. 


So too it was found in the case already referred to of Rex v. 
Alexander, that the object and effect of the arrangement between 
the defendants as to tenders was to limit and prevent 
competition and practically to dictate to the owner and without his 


knowledge who was to do the work for him for which tenders were 
called and at what prices, 


But the facts in all those cases were quite different from 

the present. 
A dhe TNR of Mr. Greer’s very able argument is found in 
- e first particulars filed. Shortly the position taken by him is this. 
- does not say that the individual distributors charged were not 
rying to sell film, nor does he contend that all group buying such 
ees by Famous Players for its hundred and more theatres 
Pl aa ay: WO the criminal law, but he contends that Famous 
ayers through its control of so many theatres was able to create 


and did create an unfair situation favourable to itself and dis- 


advantagous to all others in i i 
. C n Im osin t . . ° 
to its rivals in that those ‘armies g Mere ae tO Dro ee na ae 


S prevented them from getting films 
aS Soon as they otherwise might; in getting better terms by pur- 
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chasing on open account whereas the independents usually, so it is 
contended, were obliged to pay C.O.D. Farther that the only class 
E. members of Motion Pictures Distributors and Exhibitors 
Association were connected with Famous Players, and it is 
suggested that body was to a great extent controlled by it and hence, 
as I understand it, that the Standard Form of Contract in all three 
forms which it took in different years was really the result of a 
scheme on the part of all the accused to impose upon the exhibitor 
onerous terms as to arbitration and other matters and so make it 
difficult for him to carry on, cause him to fail in the performance 
of his contracts, become involved in arbitrations, be required to 
furnish security not only by his immediate creditor but by all others 
with whom he had contracts, and ultimately become discouraged 
and leave the field to Famous Players and its associates. 

That in a few words is the substance of the contention, and 
the genesis of the argument is, I think, to be found in some decisions 
of United States Courts much relied upon by the Crown in which 
the Standard Contract and the Arbitration Clauses and Credit 
Rules, etc., as they are known in the United States, and they are 
practically the same as those in use here, were very fully discussed. 

These authorities are Paramount v. United States, 51 S.C. 
Reporter (1930) 42; United States v. First Nationa] Ibid. p. 45 
and Majestic v. United States, Fed. Rep. 2nd Series vol. 43, p. 991. 

These authorities are not binding upon me of course, but I 
have read them carefully since they are the only decisions referred 
to in the argument relating to the Moving Picture Industry. They 
were all I think decisions under the Sherman Anti Trust law and 
for that reason I think are quite distinguishable from the present 
case. Lord Parker said in Att. General vy. Adelaide S.S. Co., 1918 
A.C. at p. 801: 

“The Sherman Act construed strictly makes every contract or 
Combination in the restraint of trade and every monopoly or attempt 
to monopolize a statutory misdemeanor irrespective of any sinister 
Intention on the part of the accused and irrespective of any detri- 
ment to the public.” 

Our statute is broad enough in its terms,—l refer to the 
Combines Act, but an essential requirement as to all combines within 
the Act is that they operate or tend to operate to the detriment of 
the Public whether consumers, producers or others. 

In the first of the authorities mentioned from the United ae 
Reports that of Paramount v. United States, the Court there he 
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in. There has never been an instance of a theatre being obliged 
to close its doors for want of film so far as the evidence discloses. 
And the rentals charged by the various exchanges to the exhibitors 
have been fair and reasonable, or at any rate have been arrived at 
solely by bargaining between the individual distributor and his 
customer and not as the result of any pre-arrangement among those 
controlling the product. 


In Weidman v. Shragge, 46 S.C.R. 1, which was of course a civil 
action and not a criminal prosecution, the supply of junk in Western 
Canada was practically controlled by the two parties to the agree- 
ment in question, and their arrangement enabled them to stifle all 
competition. 


In Rex v. Elliott (1905) 9 O.L.R. 648, the object and effect of 
the association in question was to restrict and confine the sale of 
coal by retail to its own members and to prevent anyone else from 
obtaining it. 


In Rex v. Singer et al (1930) O.R. 202, it was found that 
facilities for supplying or dealing in plumbing and heating supplies 
were limited and controlled by the combine there in question, that 
a common price was fixed and that prices to the public were 
generally enhanced. 


So too it was found in the case already referred to of Rex v. 
Alexander, that the object and effect of the arrangement between 
the defendants as to tenders was to limit and prevent 
competition and practically to dictate to the owner and without his 


knowledge who was to do the work for him for which tenders were 
called and at what prices. 


But the facts in all those cases were quite different from 
the present. 


The substance of Mr. Greer’s very able argument is found in 
the first particulars filed. Shortly the position taken by him is this. 
He does not say that the individual distributors charged were not 
trying to sell film, nor does he contend that al] group buying such 
as was done by Famous Players for its hundred and more theatres 
1s contrary to the criminal law, but he contends that Famous 
Players through its control of so many theatres was able to create 
and did create an unfair situation favourable to itself and dis- 
advantagous to all others in imposing terms as to protection unfair 
to its rivals in that those terms prevented them from getting films 
as soon as they otherwise might; in getting better terms by pur- 
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chasing on open account whereas the independents usually, so it ig 
contended, were obliged to pay C.0.D. Further that the only class 
E. members of Motion Pictures Distributors and Exhibitors 
Association were connected with Famous Players, and it is 
suggested that body was to a great extent controlled by it and hence, 
as I understand it, that the Standard Form of Contract in all three 
forms which it took in different years was really the result of a 
scheme on the part of all the accused to impose upon the exhibitor 
onerous terms as to arbitration and other matters and SO make it 
difficult for him to carry on, cause him to fail in the performance 
of his contracts, become involved in arbitrations, be required to 
furnish security not only by his immediate creditor but by all others 
with whom he had contracts, and ultimately become discouraged 
and leave the field to Famous Players and its associates. 


That in a few words is the substance of the contention, and 
the genesis of the argument is, I think, to be found in some decisions 
of United States Courts much relied upon by the Crown in which 
the Standard Contract and the Arbitration Clauses and Credit 
Rules, etc., as they are known in the United States, and they are 
practically the same as those in use here, were very fully discussed. 

These authorities are Paramount v. United States, 51 S.C. 
Reporter (1930) 42; United States v. First National Ibid. p. 45 
and Majestic v. United States, Fed. Rep. 2nd Series vol. 43, p. 991. 

These authorities are not binding upon me of course, but I 
have read them carefully since they are the only decisions referred 
to in the argument relating to the Moving Picture Industry. They 
were all I think decisions under the Sherman Anti Trust law and 
for that reason I think are quite distinguishable from the present 
case. Lord Parker said in Att. General v. Adelaide S.S. Co., 1913 
A.C. at p. 801: 

“The Sherman Act construed strictly makes every contract or 
Combination in the restraint of trade and every monopoly or attempt 
to monopolize a statutory misdemeanor irrespective of any sinister 
intention on the part of the accused and irrespective of any detri- 
ment to the public.” 

- Our statute is broad enough in its terms,—I refer to the 
Combines Act, but an essential requirement as to all combines within 
the Act is that they operate or tend to operate to the detriment of 
the Public whether consumers, producers or others. . 

In the first of the authorities mentioned from the United States 
Reports that of Paramount y. United States, the Court there held 


Al 


that an agreement between motion picture distributors to refuse 
to contract except on the standard form providing for compulsory 
arbitration and joint action in dealings with exhibitors was held 
to have been properly enjoined by the Court below, that where 
under the guise of arbitration parties enter into unusual arrange- 
ments unreasonably suppressive to normal competition their action 
becomes illegal and it is not necessary to establish that the parties 
to the arrangement are discontented therewith. Nor are the prohi- 
bitions of the Anti-Trust Statute capable of being evaded by good 
motives, that law being its own measure of right and wrong. 


In the secondly mentioned case United States v. First National, 
an agreement between motion picture distributors to refrain from 
making new contracts with purchasers of theatres without security 
until reasonable adjustment of old contracts had been accomplished 
was held unlawful. 


And in the thirdly mentioned case of Majestic v. United States 
it was held that an agreement between distributors not to supply 
motion picture films to exhibitors except upon the basis of the 
standard exhibition contract thereby imposing a condition upon the 
exhibitors’ access to the market, was held to be an unlawful 
combination in restraint of trade and contrary to the Sherman 
Anti-Trust Act. 

Having read these cases with care, as already stated, I am of 
the opinion that the facts in each of them, as apparently established 
by the evidence, go further than the facts in this case, and that 
m any event as already indicated, they are decisions under a statute 
fundamentally different from our own statute, and therefore are 
not safe guides to be followed by me in disposing of the questions 
Involved in this prosecution, and that the attempt made in the 
present case to have the Court go the length that these decisions 
0 would not be justified by any Canadian or English decision that 
I am aware of. 

But what is the foundation in fact for the contention made by 
counsel for the Crown?- There is nothing to indicate that Famous 
Players were or are responsible for the existence of the Cooper 
mete or that they dominated or controlled its operations. 
Oe coe of the latter had to do with many matters besides 
Re at a In the evidence, such as censorship, adjustment 
Nari ue aX, performing rights in music, children’s shows and 
ane ers in which the exhibitor was chiefly concerned. And 

€ evidence is that the Famous Players members of the Associa- 


42 


tion rarely attended its meetings. Undoubtedly that association 
took an active part in bringing into effect the Standard Form of 
Contract, although I do not find any by-law going further than 
recommending its adoption. But assume that it did pass a by-law 
formally adopting it, what of it? The Standard Contract was in my 
view as much to the interest of the exhibitor as of the distributor 
in this sense at least that it was desirable that the former should 
know, when he was dealing each season with many different 
distributors, that the contract he signed with each was the same in 
its genera] terms and differed only in details. 


And the very fact that these various contracts did differ in 
detail indicates wherein the argument of the Crown fails. The 
important terms as to price, play dates, protection etc., were left 
to individual bargaining between the parties, and were never arrived 
at as the result of arrangement between the distributors themselves 
—or if they were I have not been able to find the evidence of it. 

Undoubtedly Famous Players were striving to get greater 
protection and towards the end of the years here in question their 
demand became so excessive that the distributors rebelled, 
appointed a committee to deal with the subject and passed a 
resolution indicating the limit to which they were prepared to go. 
Beyond doubt the tone of some of the demands made by B. &. F. 
as well as by Famous Players was quite dictatorial, so much so, that 
one general manager of a distributor was moved to reply with 
sarcasm that his head office would be glad to know that they were 
to be saved the expense of maintaining an office in Toronto since 
it appeared that the terms upon which they were to do business in 
the future were apparently to be fixed by their customers. But 


* these demands, as I say, were never acceded to and I have to do only 


with the situation as it existed during the years named in the 
indictment. 

I find as a fact that protection in itself is conceded to be and 
is a proper enough arrangement. Undoubtedly there are individual 
cases in which it may have seemed to work a hardship. But I am 
quite unable to find that the accused or any of them combined 
together to grant to Famous Players or their associates such a 
degree of ‘protection’ as worked to the detriment of the indepen- 
dents as a whole by controlling or limiting the supply of film. It 
was to the benefit of the exchanges to keep all their pictures work- 
Ing continuously—they had nothing to gain and everything to lose 
by doing otherwise. While Famous Players was enjoying a first 
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run and protection afterwards with one film of a certain picture 
there was nothing to prevent some independent exhibitor having the 
same privilege with another film of the same picture In some other 
district. 

Again, it is said, as already intimated, that the Arbitration 
Clauses of the Standard Contract and the Rules as to arbitrations 
were harsh and unfair in their operation. Assuming that they were 
they were agreed to by everyone in the business including Famous 
Players and the form of contract was not adopted until after full 
discussion with every one concerned. There is no instance either of 
any exhibitor being informed that unless he signed this form of 
contract he would get no pictures. Much criticism is levelled at 
the provisions as to security which have now, wisely perhaps, been 
dropped from the standard contract. But that they were ever - 
inserted for the purpose of putting independent theatre owners out 
of business or unduly hampering them, or, as was suggested, with 
the hope and expectation that they would fail in their contracts and 
so become subject to arbitration, I do not believe. Not only is the 
evidence lacking to support such a suggestion, but, as I have already 
said, it would be entirely against the financial interest of the 
distributor that that should occur. Because it is to be remembered 
that the so-called independent exhibitors constitute a very consider- 
able proportion of the whole. Their business is very valuable to 
each distributor and he would not willingly risk the loss or 
dissatisfaction of valuable customers. It is pretty safe to assume 
that in this, as in most other kinds of big business, each individual 
is looking out for himself without too high a regard for the interests 
of his rivals, and I find it difficult to accept the suggestion that 
these hard-headed business men were willing at the dictate of any- 
one to tie up their product and turn away or antagonize a large 
number of their customers, unless it was very clearly to their 
financial advantage to do so, and J have not been able to discover 
evidence of such advantage. Undoubtedly they were anxious 
enough to please their biggest individual customer. In most in- 
dustries the customer with the biggest orders and the best credit 
gets first consideration, and I do not know that anything in the 
Combines Act was intended to prevent it. At any rate even assum- 
ing that that was the situation it was not the result of combination 
or agreement between the distributors, each of whom made their 
separate bargains with Famous Players and their subsidiaries. 

As to the activities of Bloom and Fine and their threats and 
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contradicted, that they actually said all they were charged with 
saying as to their intention to build theatres in opposition to 
independents, as to their warnings to the effect that their rivals 
would find it difficult to secure film if they proceeded with proposed 
building of theatres and that sort of thing, it was I presume within 
the right of Bloom and Fine to erect, to buy or lease theatres where- 
ever they could secure them. They did not in fact do so in any of 
the cases where these threats were made, but in any case “a threat 
to do action which is lawful cannot in my opinion create a cause of 
action whether the act threatened is to be done by many or by one”. 
Lord Buckmaster in Sorrell v. Smith 1925 A.C. 700. See also Hay 
v. Local Union (1928) 63 O.L.R. 418.° Nor would such a threat 
involve any criminal liability. At any rate such conduct while it 
indicates that these parties were willing to go a considerable length 
in frightening rivals from the field, does not help me to the con- 
clusion that they and their associates had combined together to 
limit and control the supply of film. And undoubtedly the more 
theatres there are the smaller the supply of pictures for each. 

As already indicated there may have been a few cases in which 
some inconvenience and delay was experienced in getting the par- 
ticular kind of picture that the exhibitor wanted, but that there 
was any general discrimination against the independent theatre 
proprietor has not in my opinion been made out. There is abund- 
ant evidence that they were permitted to cancel contracts, they 
were given generous terms on reductions of rentals if the occasion 
demanded; when the change to sound occurred many of their 
obligations as to unplayed pictures were wiped out; they got protec- 
tion if demanded; they could and did get ‘selective’. contracts; they 
had the right to screen before contracting; they were given credit 
if they were entitled to it; their so called ‘delinquencies’ i.e. failure 
to take and exhibit pictures within the time specified by their 
contracts were treated fairly, if not generously by the distributors. 
All this and much besides to the same effect negatives the 
suggestion that the independents as a class were the victims of a 
conspiracy designed to cut off or limit their supply of film. 

As to the alleged unfairness in the terms of the contract as 
to the appointment of arbitrators, there is not sufficient proof that 
these terms operated unfairly. In every case the parties had agreed 
to the terms under which the arbitrators were appointed and they 
should abide by their contract, since, as I hold, it was not forced 


45 


4 


/ 


“promises of various kinds. Assuming, although much of it was 
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‘apon them. Parties to an arbitration are free to appoint whomeye — 
they choose to arbitrate their claims. They may if they see 
choose an incompetent or unfit person or agree that the arbitrator 
shall be chosen by lot. See Halsbury (1907) Ed. vol. par. 961. 


The Crown has had access to all the books, papers and records 
of the accused and among the voluminous exhibits filed were many 
which, although treated by the Crown as evidence, were not so, in 
my opinion, at least to the extent contended for. It is not necessary 
in view of the finding of fact which I make that I should indicate in 
detail the documents to which I refer. Undoubtedly documents 
found in the possession of A., an accused person, are admissable 
against him as original evidence to show his knowledge of their 
contents or his connection with the transactions to which they 
relate. They will also be receivable against him as admission to 
prove the truth of their contents if he has in any way recognized, 


_adopted or acted upon them. Phipsen, 7th ed., p. 249. But where 


it is desired to prove as a fact, and as against some one else charged 


with A. that a certain letter was written, or that its contents are 


true, or that a-certain thing referred to therein was done, it is 
necessary in my opinion to do something more than merely show 
that the letter was found in the possession of A. Of course acts 


done or letters written by one of a number of conspirators in pursu- 
_ance of the common object are admissable against all once the con- 


Spiracy is established. But the point I mention, which was taken 


throughout by all the accused, is outside of and beyond this. 


I do not think I need pursue further the various matters 


argued. Since the close of the case I have devoted such time as 


was at my disposal to a careful consideration of the evidence and 


the exhibits. One does not in a case of this kind look for the terms 


of the combine or conspiracy to be set out in black and white in the 
minutes of the companies involved or contained in so many words in 
some document or series of documents. It is not at all necessary 
that the parties shall all actually have put their heads together, 
nor indeed that they shall ever have met together and formally 
agreed, but it is essential that one is able to gather from all the 
evidence that the combine or conspiracy alleged did in fact exist 
between at least some two or more of the accused; that there was 
a common design or plan to do the thing forbidden by the statute 
not resting in intention merely but reduced to a common undertak- 
ing to carry that intention into effect. Mulcahy v. Regina, 1856 


LR. 2 H.L. at p. 317. And see the judgment of Mr. Justice Wright 
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Inger case and of Mr. Justice Raney in the Alexander case, 
to the meaning of the word ‘combine’ as contained in the 
: rombines Investigation Act. 


( I have not been able to gather from the material before me that 
a the existence of such a combination between the parties has been 
“made out. Some of the accused, such as Columbia for instance, 
had very little apparent connection with any of the matters charged. 
Others, Vitagraph Limited for instance was not even incorporated 
“until May of 1930. There is much to criticize perhaps in the 
~ methods of some of the other accused, particularly Bloom and Fine, 
who scarcely succeeded in concealing their identity behind their 
initials ‘B. & F.’, but remembering that this is a criminal prosecu- 
tion and not a civil proceeding I find myself quite unable-ta_arrive—- 
\a at the conclusion that the Crown has discharged the burden which ys 
Y) | rests upon it, and consequently the prosecution fails as to all the 
: ~ “accused and upon all three counts of the indictment. 


